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Introduction

Without doubt, the tragic events in Ferguson, Baltimore, North Charleston, and other U.S. cities
provide an inflection point for our nation—and an urgent opportunity to discuss and address
systemic and widespread racial disparities and bias in society and in the criminal justice system.

Last year, President Obama announced a series of reforms in response to the police shooting of
unarmed black teenager Michael Brown in Ferguson, Missouri, and similar shootings across the
country. Among the reforms are initial investments in body-worn cameras and community
policing, as well as the creation of a task force to study best practices in 21st century community
policing.

These are important down payments on the systemic reforms needed to address this national
crisis. However, advocates believe it will take a much greater investment in community policing
and an outright ban on profiling to drive the significant changes necessary to reform law
enforcement. It will also take deep-seated changes to the court and prison systems to start
correcting the biases in policing, sentencing, and incarceration that plague our justice system.

Unjust bias in the justice system also leads to racial disparities in sentencing and incarceration
rates: Between 2007 and 2009, black men received federal sentences that were 14 percent longer
than those for white men with similar arrest offenses.! Blacks and Latinos make up 56 percent of
those incarcerated,? yet only 30 percent of the U.S. population.? The United States is the world’s
leading jailer with 2.2 million people behind bars. It is a system that costs the United States $80
billion a year. Furthermore, the road to reintegration into society is obstructed by federal and
state policies that negatively affect the formerly incarcerated after their release, all but ensuring
that 67 percent will recidivate.*

New technology has provided an increasingly ubiquitous tool with the potential to build trust
between police and the communities they serve. It can also help enhance accountability and
transparency in policing and the justice system overall. At the same time, the arrival of new
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technology does not guarantee that a police agency will better protect the civil rights of the
community it serves. Such technology could also be used to intensify disproportionate surveillance
and disproportionate enforcement in heavily policed communities of color. Without the right
safeguards, there is a real risk that these new tools could become instruments of injustice.

Discriminatory Law Enforcement and Prosecutorial Practices

Racial Profiling

Racial profiling — which occurs when law enforcement authorities target particular individuals
based not on their behavior, but rather on the basis of personal characteristics, such as their race,
ethnicity, national origin, or religion — is an unjust and ineffective method of law enforcement that
makes us less, not more, safe and secure. The practice is nonetheless pervasive and used by law
enforcement authorities at the federal, state, and local levels.> More than a decade after President
George W. Bush announced that racial profiling 1s “wrong and we will end it in America,”
communities of color across the country are still subjected to profiling in a variety of contexts.

Racial profiling is consistently shown to be an ineffective law enforcement tactic.5 It wastes police
resources by diverting attention away from proven, more effective, evidence-based law
enforcement techniques. For example, across the United States, traffic stops and “stop and frisk”
practices are often used as a pretext for determining whether minority individuals are engaged in
criminal activity. In 2011, the most recent year for which there is “stop and frisk” data, Black
drivers were more likely than white drivers and Hispanic drivers to be searched by police during a
traffic stop.” The data indicated that people of color, including African Americans and Latinos,
are no more likely, and very often less likely, to have drugs or weapons than whites.? By relying on
stereotypes rather than lawful investigative procedures, the lives of innocent people are needlessly
harmed by law enforcement agencies and officials.

In the aftermath of the 9/11 terrorist attacks, the federal government focused massive
investigatory resources on Arabs, Muslims, South Asians, and Sikhs, singling them out for
questioning, detention, and other law enforcement activities. Many of these counterterrorism
initiatives involved racial profiling. In the 14 years since the terrorist attacks, the anti-racial
profiling consensus that had developed prior to 9/11 evaporated and the use of racial profiling
has expanded, not only in the counterterrorism context, but also in the context in which it
originally arose — the fight against drug trafficking and other "street-level" crimes — as well as in
the effort to enforce immigration laws.”

Though incomplete, the Department of Justice’s (DOJ’s) 2014 Guidance for Federal Law
Enforcement Regarding the Use of Race, Ethnicity, Gender, National Origin, Religion, Sexual
Orientation, or Gender Identity,!? provides an example for state and local law enforcement
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agencies of unbiased law enforcement practices. There have also been some legislative efforts to
tie federal funding to a requirement of state, local, and Indian tribal law enforcement agencies to
collect data on both routine and spontaneous investigatory activities. The End Racial Profiling
Act (ERPA) would authorize DOJ to provide grants to state and local law enforcement agencies
for the development and implementation of best policing practices, such as technology
integration, and other management protocols that discourage profiling.

Police Misconduct

Accounts of police misconduct and police brutality throughout the 1960s and 1970s are burned
into the public consciousness of the United States. In its recent report to the Committee on the
Elimination of Racial Discrimination (CERD), the U.S. government notes its efforts to address the
persistent problem of police brutality and racial profiling — most notably, DOJ’s recent
ivestigation of the New Orleans Police Department, which led to one of DOJ’s most

comprehensive reform agreements in its history.!!

As the government report states, between FY 2009 and FY 2012, the DOJ aggressively
investigated police departments, prisons, and other institutions to ensure compliance with the law
and to bring legal action where necessary against both institutions and individuals.!?

While strides have been made in the areas of police misconduct and brutality, federal, state, and
local police continue to disproportionately use force and use more deadly force against individuals
and communities of color.!3 Anecdotal evidence of individual cases suggests that police continue
to use force and other law enforcement tactics disproportionately against individuals of color.
However, there is a great need for reliable and comprehensive data disaggregated by race.!* The
National Police Misconduct Statistics and Reporting Project, run by the Cato Institute, reports
that there were 4,861 unique reports of police misconduct that involved 6,613 sworn law
enforcement officers and 6,826 alleged victims in 2010, the most recent year for which there is
data.!> There were 247 deaths associated with the tracked reports in 2010 and 23.8 percent of the
reports involved excessive use of force, followed by sexual misconduct complaints at 9.3 percent.!6
States have spent an estimated $346 million on misconduct-related civil judgments and
settlements, not including sealed settlements, court costs, and attorneys’ fees.!” For example, the
New York Police Department was recently found liable for a pattern and practice of racial
profiling and unconstitutional stop-and-frisks.!?

Additionally, abuses by the U.S. Customs and Border Protection (USCBP), the largest federal law
enforcement workforce, which is responsible for safety and security for the nation’s borders and
surrounding communities, have recently come to light.!'? From 2010 to 2013, at least 22 people
have been killed by Border Patrol agents, most along the Southwest border, and hundreds have
filed formal complaints of official misconduct, including beatings, sexual abuse, and other assaults.
Reports indicate USCBP failed to properly investigate these claims and refused to tell families of
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those injured or killed by border agents if the agency had determined that the agent had acted
improperly or had been disciplined.?

DQOJ’s Special Litigation Section investigates state and local law enforcement agencies for
compliance with federal civil rights law, including claims of police misconduct.?! Civil
enforcement actions by the Special Litigation Section are small in number: the Section has had
only 33 cases and matters since the year 2000, a miniscule number compared to the number of
reports of police misconduct throughout the country.?? Furthermore, the Special Litigation
Section has not opened matters in some of the jurisdictions with the highest police misconduct
reporting rates, such as Galveston, TX, Lee County, PA, and Denver, CO.23 Criminal
prosecution of police for misconduct is even less common, compounded by the “code of silence,”
under which police cover up evidence or refuse to testify, making the investigation and
prosecution of these cases extremely difficult.?* Prosecution, conviction, and incarceration rates

for police are all much lower than the rates for ordinary citizens.?

Impact of Prosecutorial Discretion on Individuals of Color

Prosecutorial discretion has disproportionately negative effects on defendants of color.?6 Black and
Hispanic defendants, all else being equal, are more likely than whites to be sentenced to terms of
incarceration.?’” And according to the U.S. Sentencing Commission, “differences in charging and
plea practices have contributed to federal sentencing disparities.”?® Moreover, Black defendants in
the federal system typically receive sentences that are almost 10 percent longer than comparable
whites arrested for the same crime and that the prosecutor’s initial charging decision can account
for at least half of this disparity.?? A number of factors contribute to this difference, including the
fact that federal prosecutors can be almost twice as likely to file charges carrying mandatory
minimum sentences against black defendants.?? Black and Hispanic defendants are also less likely
to be offered alternatives to detention.’!

In August 2013, DOJ announced a new policy to guide prosecutorial discretion in U.S. Attorney
offices, which aims to ensure that low-level, nonviolent drug offenders who have no ties to large-
scale organizations, gangs, or cartels will not be charged with offenses that impose mandatory
minimum sentences. Attorney General Holder also called for enhanced use of diversion programs
such as drug treatment and community service initiatives. Data suggest that federal drug
prosecutions have been at their lowest point in more than twenty years.3?

Pre-trial Justice

On any given day, 60 percent of the U.S. jail population is composed of people who are not
convicted but are being held in detention as they await the resolution of their charge. Studies
indicate that courts are more likely to view African Americans®? and Latinos®* as flight risks or
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public threats; these groups®> more often receive higher bail or mandatory pretrial detention. And
because African Americans, Latinos and persons with disabilities are disproportionately poor,
setting higher bail for them increases the likelihood that they will be unable to pay for release.?¢ In
county courts across the nation, an average3’ of 30 percent of pretrial detainees who are given bail
less than $5,000 cannot afford the payment.38

Disparities in Sentencing

Today, African Americans and Latinos constitute about 60 percent of imprisoned individuals.
African American males are six times more likely to be incarcerated than non-Hispanic white
males. For black males in their thirties, one in every ten is in prison or jail on any given day.
Hispanic males are imprisoned at about 2.5 times the rate of non-Hispanic whites. Racial and
ethnic disparities among women are less substantial than among men but remain prevalent.3? A
comprehensive review conducted for the National Institute of Justice concluded that “Black and
Hispanic offenders sentenced in State and Federal courts face significantly greater odds of
incarceration than similarly situated white offenders.”*0

The proliferation of the use of mandatory minimum penalties, particularly at the federal level, as
a result of the “War on Drugs” has had a significant impact on minority communities and fueled
the country’s incarceration rates. For example, the U.S. Sentencing Commission found that in
2010, of the nearly 80,000 cases for which it had information, almost 25 percent of the offenders
were sentenced to some sort of mandatory minimum penalty.*! Moreover, three-quarters of those
serving a mandatory sentence for a federal drug trafficking offense were minorities.*? And in those
istances in which relief from the mandatory minimum penalty occurred, it occurred least often
for Black offenders.*3 In fact, Black offenders were the most likely to serve a mandatory minimum
sentence as compared to any other group of federal offenders.**

The U.S. government has recently demonstrated a commitment to addressing racial disparities in
the criminal justice system. In 2010, Congress passed the Fair Sentencing Act of 2010, which
reduced the sentencing disparity between powder and crack cocaine offenses, capping a long
effort to address the disproportionate impact the sentencing disparity had on African American
defendants. Further, the efforts by the DOJ and the Executive branch to address the
overrepresentation of people of color in the system through changes in prosecutorial charging
policy and executive clemency deserve recognition.*>

However, these reforms alone are not enough to stem the tide of mass incarceration and racial
disparities in our justice system. Despite these efforts to reform the system, forty-eight states, the
District of Columbia, and the federal government still impose extra sentencing penalties for
certain drug offenses committed in specific geographic areas, such as within a certain distance of
schools, child care programs, or public housing.*® Not only do these enhancements fail to meet
the intended goal of deterring harmful activity away from particular places,*” but overlapping
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sentencing enhancement zones blanket urban communities and create a two-tiered system of

justice that results in disproportionately longer prison sentences for people of color.*®

Barriers to Re-Entry

Every year, nearly 700,000 people are released from state and federal prisons in the United States.
For these individuals, and for the society they seek to re-enter, policies that fail to account for how
these individuals will successfully reintegrate have a real human cost. A prison system that focuses
primarily on punishment, rather than rehabilitation — and creates barriers to family unification,
employment, education, and civic participation — makes it increasingly difficult for the people
reintegrating into their community to remain crime-free and become fully contributing members

of society.

Restrictions on the sorts of jobs that people with criminal records can hold have been increasing
for several decades and have accelerated in recent years. Additionally, use of criminal background
checks in employment is widespread. More than 90 percent of companies reported using criminal
background checks for their hiring decisions, which is up from 51 percent in 1996.% These
background checks are used for a wide range of jobs, from warehouse workers and delivery
drivers to sales clerks.

Criminal background checks carried out by employers frequently result in individuals with
criminal records not being hired, or being fired for having not mentioned their criminal past in
their job interview. Because people of color are arrested and convicted at rates that far exceed
their representation in the population at large, criminal records-based discrimination can be a
proxy for discrimination based on race. The effect of these racially disparate statistics is
substantial.

At the same time, there is little research that shows any correlation between the existence of a
criminal record and the propensity to commit crimes at the workplace.>® It is also worth noting
that background checks are often plagued by errors in reporting data, because the reports often
mappropriately include information about sealed or expunged offenses (like juvenile offenses) or
arrests that don’t lead to conviction.”! Federal Bureau of Investigation (FBI) records routinely fail
to report important information on the outcome of arrests. Clear federal mandates require
background reports to be complete and accurate, yet 50 percent of the FBI’s records fail to
include information on the final disposition of the case. With 17 million background checks
conducted in 2012, the errors in the federal database adversely affect workers who have had
contact with the criminal justice system.5?

In short, getting a job may be one of the most important steps toward successful re-entry for
people who have been incarcerated. The fact that some employers cast an overly broad net by
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1ssuing a blanket ban on hiring all individuals with criminal backgrounds has a disproportionate
impact on people of color and may run afoul of civil and human rights protections.

At the federal level, the security precautions taken post-9/11 have interacted with the War on
Drugs, in particular, to create a set of unintended consequences that bar huge numbers of people,
a disproportionate number of whom are Black and Latino, from working in ports and other
important, well-paying sectors, despite the fact that their crimes have nothing to do with

terrorism.

Thus, one of the great paradoxes within the criminal justice system is that even when incarcerated
people have access to education and training inside prison, too often restrictions on employment
when they are released mean that they cannot fully utilize the skills they have acquired while
living out their sentences behind bars. It’s a uniquely dysfunctional and costly form of double

indemnity.

Conclusion

Over the last year the nation has seen a growing movement to promote greater fairness and
equity in our criminal justice system, including addressing policing practices that have a
disproportionate impact on low--[Jincome communities, communities of color, and African
Americans in particular. These practices, which include racial profiling, excessive use of force,
and implicit racial bias by law enforcement, have framed the national debate around justice
reform and prompted a national conversation on the use of technology as one possible means to
enhance accountability and transparency in policing, with a focus on an evidence-based approach
to public safety.

Without the appropriate safeguards, however, we are at risk of compounding the very problems in
the justice system we seek to fix. As we continue this national conversation, we must not forget
that new technology and data tools are not a substitute for broader reforms that can address issues
of profiling, excessive use of force, and implicit and explicit racial bias. There is more to be done —
including establishing fair and effective policies and oversight mechanisms — to restore the
confidence that so many have lost in our justice system.
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